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Comment on Recent Cases 



Adoption : Status of Adopted Child : Rights of Inherit- 
ance. — The adoption of children was generally practiced among 
ancient peoples, and is authorized by the civil law, but was and is 
yet unknown to the English common law. 1 Most American states have 
introduced it by statute. In construing these statutes, the familiar 
principle that statutes in derogation of the common law shall be 
strictly construed has been rigorously applied. They are, how- 
ever, remarkably uniform throughout the country in being very- 
brief and in general terms, usually stating, in substance, that the 
adopted child "shall have all the rights and be subject to all the 
duties" of the adopter. 2 This leaves a wide range for judicial con- 
struction, and the results are more divergent than are the statutes 
themselves. 

The most simple theory of adoption is that the adopted child 
is wholly transplanted into the family of the adopter, and bears 
the same legal relation to all his kindred. as a natural child. At 
the same time he loses all legal relations with his natural parents, 
family and collateral relatives. This was the early Roman law, 
but even the most broadly worded American statutes have not been 
so construed, and the Roman law itself was changed by Justinian 
to allow the child to inherit from his natural parents. 3 

The prevailing American theory is that the change consists in 
a complete and permanent substitution of parents but not of 
family. 4 The California courts follow this view to its logical 
results, as set forth in the Estate of Darling? Curious effects 
follow its consistent application. It was held in the case cited that 
though an adopted child may not inherit from his natural father 
directly, he may inherit through him, by right of representation 
the property of a natural grandparent. And though he may inherit 
from his adoptive father, he cannot from his brother 6 or grand- 
parent 7 by adoption. The adoptive parents inherit from the child 
to the exclusion of the natural parents, 8 but the reverse is true of 
the grandparents. On the death of the adoptive parents, the child 
is legally an orphan, though he has natural parents living. 

While most courts recognize the above general principles, par- 
ticular results are varied in different states by divergent statutory 
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2 Mass. Stats. 1851, c. 324, (The first statute of its kind in the United 
States); Cal. Civ. Code, §§ 228, 229; Penn. Stats. 185S, c. 456. 

3 1 C. J. 1395, n. 63. 
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Rep. 672. 
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and constructive exceptions. Some states confer special rights of 
inheritance from and upon certain collateral relatives by adoption. 9 
Some retain all natural rights of the child along with his newly 
acquired ones. 10 The child is always given the right to inherit 
from his adoptive parent, 11 but the latter does not in every state 
acquire a corresponding right to his property, nor the natural 
parent lose it. 12 Others give the adoptive parent only such of the 
child's property as the latter may have received from the prior 
death of the other adoptive parent. 13 The Texas statute confers 
rights of inheritance alone, and does not, as all others do, transfer 
the custody and control of the child and the duty of maintenance. 1 * 

A third theory which might be held is that the statute estab- 
lishes a life relationship only, terminating by the death of either 
party. Adopter and adopted would have reciprocal rights of 
inheritance, as those are fixed at the moment before death, but the 
natural relations would be merely suspended, not destroyed, by the 
artificial status created, and would revive upon dissolution of that 
status. This theory has not received the sanction of any court, 
apparently, though presented in one strong dissenting opinion, 1 * 
and though in harmony with practice of the Mississippi law, which 
transfers only personal rights, without affecting the inheritance. 18 

The prevailing theory, though leading to incongruities, is 
probably as equitable and logical as any theory of partial substitu- 
tion can be, while natural affection rejects the complete substitution 
practiced by the early Romans. Mr. Justice Sloss well sums up 
the situation thus :" "It would no doubt be possible to suggest 
contingencies in which the views we have expressed would lead 
to embarrassing and difficult problems. But we think the same 
may be said of any other view that might be adopted." 

0. C. P. 

Conflict of Laws: Voluntary Surrender of Assets in 
Local Jurisdiction to Domiciliary Administrator. — It is an 
elementary principle that the state by reason of its sovereignty has 
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